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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 

SONITPUR :: TEZPUR 

 

Sessions Case No 2 of 2016 

Under section 376 (f) r/w Sec. 511/454 I.P.C 

(Arising out of G.R. Case No. 238 of 2011 

 
   State of Assam 

–Vs– 
                                       Md. Sirajul Ali  ... Accused    

 
Present 

Ms. A. Ajitsaria, AJS, 
Addl. Sessions Judge No.2, Sonitpur, Tezpur 

 
 
Date of Evidence    :   1.02.2016, 15.02.2016, 29.2.2016, 14.03.2016, 16.3.2016 
Date of Argument   :   18.4.2016 
Date of Judgment   :   20.4.2016 
 
For the State          :    K. Adikhari, Addl Public Prosecutor. 

For the accused       :   Sri R.R.Kalita, Legal Aid Counsel. 

 

J U D G M E N T 

 

1. The prosecution case, in a nutshell, is that one, Sabina Khatun lodged an FIR 

stating inter alia, that on 28.1.2011 , when she was not at home, the accused Md 

Sirajul Rahman, came inside the room by cutting the rope of the door, where her 

elder daughter “X” was sleeping with her 4 other minor children and caught the hair 

of “X” and threatened her. It was further stated that the accused tried forcibly to do 

“beya kaam” upon her daughter, “X” raised hue and cry, on hearing which her 

husband and other neighbours came to the room and the accused fled. The 

informant further stated that thereafter when her husband and other persons went to 

the house of Sirajul, the accused threatened them with a sharp weapon. The same 

was registered as Dhekiajuli PS Case No. 44/11. 
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2. After due investigation, charge-sheet was submitted against the accused 

person, namely, Md. Sirajul Ali under section 457/376/511 IPC. 

 

3. The accused, Md. Sirajul Ali entered appearance and after observing 

necessary formalities, the offence being Sessions triable, was committed to the Court 

of Sessions for trial by the Judicial Magistrate First Class, Sonitpur, Tezpur. 

 

4. After hearing both sides and on perusal of the police report furnished u/s 173 

of the Cr.P.C, formal charge u/s 376 (f) R/W Sec. 511/454 IPC was framed, against 

Md. Sirajul Ali and the same was read over and explained to the accused person, to 

which he pleaded not guilty and claimed to be tried. Hence, this trial. 

 

5. In support of the case, the prosecution examined seven witnesses and 

defence examined none. The plea of defence is of total denial. 

 

6. After closure of the prosecution evidence, the accused person was examined 

u/s 313 of the CrPC. 

 

POINTS FOR DETERMINATION 

(i) Whether the accused person committed lurking house trespass in the 

house of the informant, Sabina Khatun ? 

(ii) Whether the accused person attempted to commit rape upon “X”? 

 

7. I have carefully examined the evidence on record and heard arguments of 

both sides.  

DECISION  AND REASONS THEREOF 

 

8. PW- 1, Dr. Achinta Kr Baruah deposed that on 16.2.2011 he was at K. C, 

Hospital as Medical and Health Officer and on police requisition in reference to 
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Dhekiajuli PS Case 44/2011, he had examined “X”. PW 1 stated that on examination, 

he found that X‟s secondary sexual characters and breast were well developed, pubic 

and auxiliary and hair were at the developing stage, vulva and vagina was healthy 

and there was no history of sexual assault. PW 1 stated that xray of wrist joint, elbow 

joint and iliac crest revealed : union  of the epiphysis of lower ends of the left radius 

and ulna were complete. All epiphysis of the bones around the left elbow joint had 

fused with their respective shafts. Epiphysis of iliac crest had appeared but remained 

open. PW 1 opined that age of the person was below 18 years and she had no signs 

and symptoms of recent sexual intercourse. PW 1 exhibited the Report as Ext 1. In 

cross-examination, PW 1 stated that the age could differ within a range of 2 

years. 

 

9. PW 2, Sabina Khatoon deposed that in the year 2011, on the particular day, 

she had gone to her father‟s house and she had returned on the next day. PW 2 

stated that her daughter informed her that when she was sleeping with her siblings, 

the accused had entered their house by cutting the rope of the door of the house, 

then he caught “X” by her head and tired to do beya kaam with her. PW 2 stated that 

she was further informed that her daughter then shouted “Sirajul Sirajul” and on 

hearing the same, her/PW2‟s husband Gulap came. PW 2 stated that then the 

accused/Sirajul ran from there and he was chased by her husband and daughter. PW 

2 stated that the accused then threatened both her daughter and her husband. PW 2 

stated that on being informed about the same, she lodged complain before the 

villagers, they asked her to go to the Court, whereafter she lodged FIR. 

10. In cross-examination, PW 2 stated that the house of the accused and others 

were near their house.  PW 2 stated that there was only one room in their house. PW 

2 stated that she was the second wife of her husband. PW 2 stated that she had four 

children and that her husband‟s first wife had 6 daughters. All of them resided in the 

same house. The door of their house was on the Eastern side. At the time of 

occurrence, the bamboo door was tied with a plastic rope. PW 2 stated that police 

had not seized the plastic rope. PW 2 stated that her father‟s house was far from her 
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husband‟s house. PW 2 further stated that she had gone to her father‟s house a day 

before the occurrence and had returned a day later, in the afternoon. PW 2 stated 

that police enquired from her, a day after she reached home. PW 2 denied the 

suggestion that she had not stated before the IO that “my daughter had informed me 

that she shouted Sirajul, Sirajul, her father came and then both of them chased the 

accused and then the accused threatened them; that she had given a mel but the 

villagers did not agree to give a bichar and therefore she had lodged FIR; that since 

there was delay in the bichar at the village level, there was delay in lodging FIR and 

that Sirajul had not gone inside her house” . PW 2 denied the suggestion that since 

there was a boundary dispute between them, a false case had been instituted by her. 

11. PW 3, Md Gulap Hussain deposed that at about 12 o clock at night, he was 

sleeping in his house. PW 3 stated that he heard his daughter shout, ran and came 

near his daughter. PW 3 stated that on enquiry, his daughter informed that the 

accused had come inside the house by cutting the rope of the door and pulled his 

daughter‟s hair and fled. PW 3 further stated that he had gone to the house of the 

accused and enquired from the accused why he had gone to their house. PW3 stated 

that when they asked about the incident, the accused denied the allegation and tried 

to assault his daughter and threatened them.  PW 3 further stated that at night itself, 

he informed the villagers. PW 3 stated that the villagers said that decision would be 

taken in the morning. PW 2 stated that on the next day, Sirajul did not agree and 

therefore, he was asked by the villagers to go to the Court, whereafer his wife, 

lodged FIR. 

12. In cross examination, PW 3 stated that he had three different houses in three 

directions and that he resided on the eastern side. “X” was residing on the western 

side of the same compound. Sirajul resided on the southern side and on the northern 

side there was field. PW 3 denied the suggestion that he did not have three houses 

and that all of them resided in the same room. PW 3 further stated that when “X” 

shouted “Mago Mago”, he had come out of his house. PW 3 stated that neighbours 

had not come at that time. PW 3 stated that when he came out, his daughter too was 
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outside, in the compound. PW 3 further stated that he along with his daughter “X” 

and his another daughter had gone to the house of Sirajul and  called the accused 

from outside the house of the accused. PW 3 stated that the door of is house was 

opened and the accused came out of his house. PW 3 stated that 3 days after the 

occurrence, police had recorded his statement. PW 3 stated that he had not stated 

before the IO that he had gone with other persons to the house of the accused and 

then the accused had come out and threatened him with a dah. PW 3 denied the 

suggestion that he had not stated before the IO that he had given „bichar‟ before the 

villagers at night and that the villagers called the accused but he did not agree to the 

„bichar‟. PW 3 also denied that the accused had not gone inside his house in the room 

where his daughter had been sleeping and that he had given a false case against the 

accused as they had a boundary dispute with the accused. 

13. PW 4/“X” deposed that she was in the house of her father with her younger 

four siblings; her father was in the house nearby in the same compound. PW 4 stated 

that the accused cut the rope and came inside her house and pulled her hair. PW 4 

stated that the accused had a mobile in hand and since the light of the mobile got 

switched on, she saw the face of the accused, whereafter, she shouted and the 

accused fled. Thereafter, she along with her parents went to the house of Sirajul to 

enquire, however, the accused denied having come to her house and he threatened 

her father. PW 4 stated that there was a meeting in the village regarding the 

occurrence, but no solution was forthcoming and the villagers asked them to 

approach the police, whereafter FIR and her statement (Ext. 2) recorded in the Court. 

14. In cross-examination, PW 4 stated that five children used to reside in the 

house.  PW 4 stated that she had been married three years back, at Singri and that 

the alleged occurrence had taken place before her marriage. PW 4 stated that there 

were three houses in the same compound. PW 4 further stated that her father had 

two wives, she was the daughter of his second wife. PW 4 stated that on the date of 

occurrence, her mother had gone to her uncle‟s house for two days. On the night of 

the occurrence at about 12 o clock, her father, her sister Kamala came on hearing 



 

  

Page 6 of 11 

 

her shout but none of the neighbours had come. PW 4 stated that her father came 

immediately after the accused had fled. Thereafter,  they all had gone to the house 

of the accused. PW 4 stated that she could not say whether the accused was sleeping 

or not. PW 4 stated that when they called the accused by his name, he came out. PW 

4 denied the suggestion that the accused had brought CI sheets and kept in the 

varandah for construction of a house. PW 4 stated that the accused was residing in 

his father in law‟s house at the relevant time. PW 4 further stated that she had  seen 

a khukuri in his left hand and mobile in his right hand; the accused had caught her 

hair with the hand in which he had a khukuri. PW 4 denied that when they called the 

accused outside, he came out and said that he had not gone to her house. PW 4 

denied that they had falsely gone to the house of the accused, at night. PW 4 stated 

that meeting took place on the next day at night. In the meeting there were 30-40 

people. Rejuddin, Siraj Ali her grandfather, Motaleb and others were there in the 

meeting. A document was prepared in the meeting by the Secretary which was given 

to the police. PW 4 denied the suggestion that no such meeting had been held and 

no such document was prepared and that she had deposed falsely; that the accused 

had not entered inside her house and he had not touched her hair and that in order 

to throw out the accused from the place where he was residing, a false case had 

been instituted against the accused. PW 4 stated that the police had taken the rope, 

which the accused had cut. PW 4 further stated that her statement was recorded by 

Magistrate and she had signed on her statement so recorded, that she had stated 

before the Magistrate that when she shouted, her father came and many others too 

had come and they chased the accused. PW 4 denied the suggestion that she stated 

before the Magistrate that there was a public meeting after three days of the 

occurrence. 

15. PW 5, Kamala Khatoon deposed that occurrence was of the year 2011. PW 

5 stated that she heard “X” shout at about 2 PM at night and on hearing her shout, 

she had gone to the house of the “X” and she had seen someone flee from her 

house. PW 5 stated that “X” informed her that the accused Sirajul had come inside 

her house, while she was sleeping, and the accused pulled her hair and tried to 
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commit rape but as “X” had shouted, the accused fled. PW 5 stated that “X”s father 

Gulap also came and they went to the house of accused. 

 
16. In cross-examination, PW 5 stated that her house was very near from the 

house of “X” on the western side. House of the accused was on the southern side of 

his and “X”s house. PW 5 stated that “X” was shouting “father father”. Apart from 

her, none was near “X” when she had gone there and that a person had come out 

from inside. PW 5 further stated that when she was there with “X”, none had come. 

PW 5 stated that when they had gone to enquire from the accused, he said that he 

had not gone to “X”s house. Next day, there was public meeting, in which, the 

accused denied having gone to “X‟‟s house and therefore no conclusion could be 

reached in the meeting. 

 

17. PW 6, Siraj Ali deposed that occurrence was about 5 years back, at about 2 

PM at night, the accused had gone to the house of “X”. Thereafter, “X”s father Gulap 

went to the house of the accused. In the morning,  Gulap Hussain informed them 

that “X” had informed her that accused had gone inside the house of “X” by cutting 

the door and tried to commit rape upon her and that they had gone to his house and 

confronted him at home. PW 6 stated that the meeting was called at the behest of 

Gulap. Since the accused had not admitted, no conclusion could be arrived at, in the 

meeting. 

 
18. In cross-examination, PW 6 stated that he learnt about the occurrence from 

Gulap. On the next day, he asked Sirajul about the allegation but he had denied 

about the same. PW 6 stated that he had not witnessed the occurrence. PW 6 further 

stated that Sirajul had purchased and kept tin sheets in front of his house for 

construction. PW 6 also stated that there was some issues with regard to land and 

construction between the accused and Gulap. 

 

19. PW 7, Anis Uz Zaman deposed that on 8.2.2011 he was posted as Attached 

Officer, Dhekiajuli PS. On the said day FIR (Ext. 3) was lodged by Sabina Khatun at 
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Dhekiajuli PS which was registered as Dhekiajuli PS Case No.44 of 2011 and the same 

was endorsed to him for investigation. PW 7  stated that he visited the place of 

occurrence, prepared sketch map (Ext 4), arrested the accused and forwarded him to 

the Court. PW 7 stated that “X”, the victim was sent for medical examination and her 

statement u/s 164 CrPC was also recorded and subsequently the reports were 

collected and placed on record. PW 7 stated that records show that chargesheet (Ext. 

5) against the accused was laid by SI Dharanidhar Deka. 

 
20. In cross-examination, PW 7 stated that he had not seized any rope and 

mobile from the place of occurrence. PW 7 stated that he started investigation on 

8.2.2011 and visited the place of occurrence which was about 3-4 km from the police 

station. PW 7 admitted that PW 2/ Sabina Khatun had stated before him that villagers 

had not done bichar and thereafter she had given a case; that PW 2/ Sabina Khatun 

had not stated before him that „X‟  informed her that she shouted “Sirajul” “Sirajul”. 

PW 7 deposed that PW 3/ Gulap Ali @ Hussain had stated before him that the 

accused had threatened Gulap with a dah/dao; that he/PW 3 had given bichar at 

night itself; that the accused did not come to the bichar though he was called by the 

villagers. 

 

21. In the instant case, the accused is facing charge for having committed house 

trespass in the house of Sabina Khatun/PW 2 and for having attempted to commit 

rape upon the informant‟s daughter namely, “X”. At the very outset it is to be noted 

that the entire prosecution story revolved around the version of “X”, in as much as, 

none except the said “X” had seen the accused either enter the house of the 

informant or having allegedly tried to harm the chastity of “X”. This Court therefore 

proceeds to first, carefully scan the evidence of the prosecutrix/X. 

 

22. The medical evidence on record, through PW 1, does not suggest of any sign 

and symptom of signs of any injury or struggle. In fact, “X” alleged that the accused 

entered the room where she was sleeping by cutting the rope of the door and pulled 

her hair, however, the accused fled when she shouted and that she had seen the 
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accused in the light of the mobile of the accused.  Though it has been stated by PW 4 

that the rope which was cut by the accused was seized by the police, no such seizure 

is seen to have been made. Again, on hearing “X” shout, only PW 3 and PW 5, came 

to the room where “X” was resting. Though PW 4 stated her father and many others, 

came on hearing the shout; PW 5 has stated that none other than the father of X and 

PW 5 arrived at the place of occurrence. It is on record that there were neighbours 

around but none came to the place of occurrence. 

 

23. As submitted by the Ld Counsel for the defence, whereas PW 2 stated that 

the prosecutrix raised alarm by taking the name of the accused, PW 3 stated that she 

stated “mago-mago” and PW 6 stated that she shouted “father-father”. Ld Counsel 

submitted that the latter in itself is indicative of the fact that no occurrence as alleged 

had taken place and the entire story is concocted. Though the exact words in which 

the alarm was raised cannot be considered to be significant but nevertheless, in the 

light of the fact that neither of the neighbours came forward after hearing the 

prosecutrix shout, the difference in the version of the prosecution witnesses, does 

create a doubt in the prosecution story, more so in view of the fact that that there 

was animosity between the accused and the family members of the informant. The 

probability of the accused guarding his sheets of tin kept in the verandah of his father 

in law‟s house (which was situated in the vicinity of the alleged place of occurrence 

and where at the relevant time the accused was residing), cannot be ruled out. 

Again, it is on record that the prosecutrix was in her room along with her other 

siblings, who ironically have not been examined in the instant case. 

 

24. Again, though in appropriate cases, family members are considered to be 

natural witnesses when the place of occurrence is the house of the prosecutrix, as 

their presence at the place of occurrence is but natural, nevertheless, 

notwithstanding the same, in the instant case, in view of the animosity between the 

accused and the family members of the informant, coupled with the absence of 

independent witnesses, PW 2, 3 and 5 are held to be interested witnesses.  
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25. Hence, analysing the evidence in its entirety, this Court has no hesitation to 

conclude that it would not be safe to hold the accused guilty, on the basis of the 

materials on record and on the basis of the version of the prosecutrix. The 

ingredients of “attempt” on the part of the accused to commit “rape” within the 

meaning of section 375 IPC is not available on record, nor has the prosecution been 

able to establish beyond reasonable doubt that  accused committed house trespass at 

night, in the house of the informant. 

 

26.  In view of the aforesaid discussion, it is held that the prosecution has failed to 

prove  the charge against the accused, Md. Sirajul Ali, and as such, the accused is 

acquitted of the charge u/s 376 (f) r/w Sec. 511/454 IPC and set at liberty forthwith. 

 

27.  Considering the facts of the instant case, this matter is not referred to District 

Legal Services Authority for granting compensation u/s 357A Cr.P.C. 

 

28.   Send a copy of the order to Learned District Magistrate, Sonitpur u/s 365 

Cr.P.C. 

            The judgment is signed, sealed and pronounced in open court, in the 

presence of both sides, on this the 20th day of April, 2016. 

 
        
       Additional Sessions Judge No. 2, 
                                                                             Sonitpur, Tezpur. 
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A-N-N-E-X-U-R-E 
1. Witnesses for Prosecution 
 PW 1: Dr. Achinta Kr Baruah 

 PW 2: Sabina Khatoon 

 PW 3: Md Gulap Hussain 

 PW 4: “X” 
 PW 5: Kamala Khatoon 
 PW 6: Siraj Ali 
 PW 7: Anis Uz Zaman 
  
2. Witnesses for Defence  : NIL 
 
3. Court Witnesses :  NIL  
 
4. Prosecution Exhibits: 
 Ext. 1: Medical Report 
 Ext 2: Statement of “X” u/s 164 CrPC 
 Ext 3: FIR 
 Ext 4: Sketch Map 
 Ext 5: Charge sheet 
  
6. Material Exhibits:  
 
 

 
                                                             Addl. Sessions Judge No.2 

                                                                 Sonitpur, Tezpur 


